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DECISION

1. In her grlevance, Ms. Roberta Johnson, an Air
B R R

Traffic Controller employed in Wlnnipeg,;‘alleged that

the employer v1olated clause 13.764° E&é collective

agreement between the emgloyer and theQCanadaan Air Traffic
Control Association {(Cbde402/8%) ° WwheEn, Tom August 10,
1985, she was instructed to work a Shlft commenc1ng' at
midnight August 10/11, ~in place of " the shlft commenc1ngt
at 4:00*p'm; " on" August 11 Whlch ‘she - had beéeh’ scheduled
to work. Spec1f1cally, "iY" was claimed that contrary
to the prov151on in- questlon, the employér, haVlngﬁgeéﬁé
apprised of her ‘serious’ objectlons "t Vo“rklng~‘th‘e‘ i
night ~ shift, ~faiied “fo make every reasodable effort” t6 -
accommodate- her. " $he soduUght monetary C8Mpeh§ation“ for‘

SRLBATL PEW AT IIED LD
the inconvenience* ehe suffered. A & :
o : ; - LR SR I RS SN
2. Clause 13% 04 6f““the " ‘collective agreement “feads”
as follows: S R Lunloomr  siancel fi0 Al
‘ i - LumLE Tite Teorroy
~ SRR

"I3:04 -"Shrft” schedules - shall “**
be--, posted -, atc :least :'fifteem:v =..r:
(15) calendar . days in advance,m

“in- order " to proV1de an" empldyee ~
with ;creasogakle -potice: . @sr Lo -~:3 .80 3yag
the shift he will be covering.

The shift as indicated in this
schedule - shall: be the:employee's %
scheduled @ hours- - of:: work. =-If
it- is necessary...to :amend:-the:
posted ~schedule,v the: : Employer:m
will- make everyﬁn,reasonablen
effort. " to. contact the: employee -
affected by the - ;amendmént: to
advise .  him: . of : the- change : at:
theﬁuemrliestu&possibleﬁ upportu- *
nity. - -%I1f . the.  -employee-. has:.’
serious objections to the amend-
ment, the Employer shall make
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. ~-every reasonable effort.. to.

accommodatewfhe employee prov1ded
‘that it will: not - -result -in
any. additional overtime payments
than would have otherwise been
7237 .4 the.rcase if° ‘the “employee- had
..z DQt been so accommodated. . T

~~~~~~ -

r,v— o vem v amen .t > . - L
K te =PRI T e - - - - e

3., :Nﬁﬁﬂln orde:; for the issue raised by .the. grievance
P H \.-u w T . Y - - . oo A

to be understgod, 1t should- be mted .that .the _provision

of the agreement alleged to have been violated was the

& YNd

subjecth gf,_, ) 1n‘;erpretatlo,n by, .Mr.’J H. Brown,. Q.C. in

Breen et al (Board FJ.les 166 2 14813 to 14876), a decision

Uul -~

rendered q.n May 1985 ln J:elatlon to the previous collective

agreement . for_ this bargaining -unig (in which the, clause
in question was numbered 13.03).-:An application to the
Federal Court of Appeal to set aside that decision was
dismigsed on_ November 26, 1985 (Court File No. A-491-85).
In hlS dec151on, Mr. Brown‘ held that the employer could
amend a posted shift schedule with impunity, upon less
than 15 days' ,enotice to theﬁemployees affected, except
where there was:a v1olat1©n wQf oﬁe or other of‘ two specific
obligations contalned 1n what 1s now clause 13.04. The
pertinent part.of. the deczsuzh rveadﬁs as followe.

2]. The artlcle provides that‘ 2
where an. .- amendment: ! is made *
to-.ithe: shift rscheduleitwo obli-

gations -7 are” . imposed ..on the
Employer : - .subsequent ~.to: the
making .of the: amendmernt. < First, -~
the' Emplayer .-is :.to make  every. !
reasonable.. effort - to contact.

the -emp_,bcyee affected and. adwise" -
him.  of the change. . Second; .

Lo sy . C -
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if the employee concerned has
serious objections to the. amend-
ment, the Employer is obllgated
to make every- reasonable:-effort ¢ i -0
to accommodate the employee,
prov1ded no overtime payment
is involved. However, in the
absence of specific language
so providing, it cannot Dbe
said  that "a  failure ‘-on-'““*the
~part .of the Employer .to comply-
with either obllgatlon auto-
~- matically ~“éntitles’ the ' émployeé’
concerned to..overtime for. the
hours worked outside of the

orlglnal ‘'schedule. ' “":Sych & &1%. "ot
.result . simply . does.-not. -£low. ... .. ..
‘from the prov1sxons T of )
‘article®l13.03.: 7% AR e
22. ”“*This is” not to say thatr';

~the : Employer’ can'“act with impg- o ol
nlty insofar as its obligations
under the article are concerned.
The obligations are clear and
-a  failure to -comply. with them
could result in an award ~ by
‘an - adjudicator of - eompensatlon’
'inc circumstances where .. it T
shown that such failure has ' ' :
ivcaused- ‘seridus’ Pintconv@hience -3 ES
to . the employee . :concerned.. .. ;.noios-
‘There 1is no evidence of ‘such’ Cem e
"cifcumstances)? ~however, © X ¥n - : -
, -the 1nstant cases. - - AL e R e
a0 o ot L PO - e S [T

¢

4. :'Counsel for the grlevor accepted thls 1nterpreta—
tlon of clause 13 04, as dld counsel for the employer.~
The ev1dence iand argument presented before me revolvedf
aroond two questlohs, namely whether, in the c1rcﬁmstances

dff the"case, the employer 'was'tobllged £ ’makeA etery
reasonable effort “to  accommodate  the | grlevor‘“and}"hlf
so, whether the employer did in fact make every reasonable

effort to accommodate her.
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5. Evidenéef*was glven by the grievor and by her
shift manager, Mr. Glen Shewfelt. Except on one important
point, there were no~contrad1ctlons in the evidence pre-

sented.

s

- i -

6. Ms. Johhsohhworked on_ what was known as the "west
specialty" in " the Wlnnlpeg Area Control Centre, which
meant that her respon51bllrt1es; related mto air traffic
within the area between Winnipeg, Saskatoon and Regina.
Controllers are checked :out‘;fprt specific specialties
and do not normallyhrotate between spec1alt1es. In all,
some 19 controllers in Wlnnlpeg ‘were : checked out for
the west spec1alty._‘ Alr trafflc control services were

provided for

......

basis. EREEE -

[P . .. b -

7. Each employee assighed - to - ‘the- ‘west specialty
had a shift cycle .covering-a 36:day'gerlod, during which
the employee w0uld ‘be scheduled to work 21 shlfts. Within
that period an employee S days on and days off were
arranged as follows~ 5 on, 4 off 5 onqk 4 off, 5 on,
3 off, 6 on and 4 off An employee -was : designated a
"spare" on the l4th day of each -such cycle and was sched-
uled for a "comp. shift" on the 27th day. No evidence
was tendered on whether or when a spare was scheduled
to vwork a‘\spec1f1c Shlft (51nce thls was 1rrelevant to
the grlevance) but the ev1dence establlshed that when.
de51gnated for a‘ comp Shlft" _an employee was scheduled
to work a spec1f1c Shlft,j lnvarlably the evenlng Shlftf

commenc1ng at 4 00 p m. In such a case,: however,, the

T - ae w L e e Pl 6%
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employee in question would be surplus to minimum staffing
requirements. The practice was for the shift: supervisor:
to integrate the "comp." employee into :the team. on ‘duty
for that shift so - as:to. lighten: the :load’ on:.the: other
employees working that shift. . L ke oLt

i X [ -

8. Sunday, August 11, 1985, was to be the grievor's

"comp.- shift" -and -she had& been scheduled.st® work the .
evening shift commencing :at-4:00 p.ms-: On-=- ‘th-;e,-.“afternogn:
of the previous. day,  however, she was telephoned -at -home:

by Mr. Shewfelt, -who teold--her . that,:: since:tire: employee."
scheduled to- work: the |, shift - commencingc.at: midngght. -
Saturday/Sunday. - had . .called in -sick; he .wanted:.her- to':
cover that shift.instead-of:the.evening shiftzonzAugust: 1ll." -
According to the grievor,.the: phone:call was Jat-precisely :
2:23 p.m., although :Mr..Shewfelt 'put it.slightly laterii:
While nothing turns. on: the . precise  time wof~the call;.-
different accounts were given by the two witnesses of

the substance of the:conversation: .. .- ornigzono’

9. The = grievor's.: account-- ‘was:--that s« shes-:told: .

Mr. Shewfelt - that: she had plans -for:~that: evening. and -
did not want -te work -the -mid-n»ighta.«.'si'r;ift. ~ Mr. Shewfeltsy -
according to the-grievor, told- her-,_rthatg-:she was: the: "comps " -
employee and that she had to come-ipn. .- She teld-him.that
she was part -of;-a foursome: due  to have :a’ barbecue .dinner--
and- then go  to a poél;-, party . that: -evening. foMee SHhewfelt o
undertook- to try to find somegne :else’ sgheduled’ to -work (-
the. 'evening shift - on- August .1l who .might:-be sprévailed::
upon. to; work .the midnight..shift in . place-of--hexrs buta”
he. told. her -that, . if:-he- was:-unsuccessful. -ghe ~wowld: havers
to work £he shift.
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10. . Mr. Shewfelt's ~testimony was consistent  with
Ms. Johnson's, except that he testified that she merely
said . that 'she Hhad> .previous plans, as a result of which
she did not want to work, without specifying the nature

of those plans.

11.. @ Mr. Shewfelt .called the ' 'grievor back about 10
minutes - later and told her that he had 'not been able
to -find anyone: "else to work the ‘midnight shift -and that
she would therefore:have “to work-.it. The grievor agreed
to report: to work formthat shift, but made it clear that
she was iunhappy-with having to do:.so -and would be working
it .ander. protest...® Mr..Shewfelt 'suggested to her that
she :try- to find sSomeone *with "whom ‘she could exchange
shifts:.:. Ms. 'Johnson testified .that :-'she was - unable to
contact anyoné. who “could change shifts with her.

12. According to Mr. Shewfelt, the- grievor was the
first person he contacted upon being informed that a
replacement: was needed for "the midnight shift. He knew
from. the 'shift schedule that she was the.only person:
designated: as’’ a . "spare".  or a "““"comp." for that day.-
After his:first telephone -conversation with--the grievor
on -the afternoon in -question, he checked the schedule-
to see 'who might be available to-work the midnight' shift. =
One :employee had.'gone home sick- that day while working
the “"overlap. shift". from- 1}:00 a.m. to 7100 p.m., ahd™-
Mr. Shewfelt -therefore did not. regard him as available. ‘-
Three employees:on: the evening -shift on August 10 and’' -
one other “employee: oh:- ~the” overlap- shift. that day" were -

P , -
[ IS -
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regarded as ineligible,for the midnight shiftusince employ-
ees were not normally  required to work a shift within
eight hours of the completion of their previous shift.
He testified that hej}spoke to one employee, identified
on the schedule aSﬂ;VDD“, who was working a day shift
on August 10 and du€ to work a day shift on August 11,
to see if he would'maccept to work the 'midnight shift
so as to permit the grlevor to work the day shift on
August 11. That employee, however, declined and
Mr. Shewfelt did not press the matter with him, since
both regarded such a change of shlfts as ‘voluntary' forvww
him. Mr. Shewfelt testlfled that he regarded another '
employee (identified as "FB" on the schedules) as avallable
to change shifts w1th Ms. Johnson, but hevcould not recalli
whether he had been unable to contact this employee 'or)
whether the employee had decllned the change. In any
event, he testified that, .as in the case of "DD", such
a change would have been purely _voluntary for "FB".
No other employees were, scheduled to work on _the west
specialty on August 11. | | B

13. In cross-examination, Mr. Shewfelt, made it clear
that he was‘lookingbfor apvolunteerbto replace the grievor
on the midnight shift. She was the "comp." employee
and thus the person who had to work the shift if no one
else would volunteer to do so. He also stated that he
did not con51der the p0551b111ty of suggesting to the .
grlevor or any other employees that a written agreementl'
be | entered : 1nto ’ w;th management, pursuant to
clause 13. 03(a) . of the collective agreement, to!{amendl
the schedule. Clause 13. 03(a) reads as follows: ' ‘
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13.03 Changes in Shift Cycle -
: Operating Employees

(a) On a temporary basis an
- employee and unit management
may mutually agree in writing
to amend the shift «cycle
-applicable to the employee.
Such agreement may be termi-
nated in writing by either
" the employee or unit manage-
ment with at least thirty
(30) calendar days' notice.

14. 'Following her second :telephone call with
Mr;‘Shewfelt, the grie&or cancelled her participation
in the dinner planneé for thai»évening. While she did
attend the pool party, she arrivéd late, left early and,
while there, was unable to relax or drink any alcohol

as she had to report for work that night.

15. The grievor worked the midnight shift in guestion.
She received no overtime pay or other compensation for

working that shift over and above her régular salary.

16. In her submissions, counsel for the grievor
stressed that a claim for overtime paymeht ‘(on the basis
that the grievor had been required to work outside of
her scheduled hours‘ of work) was not being put forward.
The grievor was seeking compensation for the 'inconvenience
caused her by the employer's violation of clause 13.04
of the collective agreement. Thé ‘violation alleged“Mby
the grievor was that the émployef' did not make every
reasonable effort to accommodate her after "she eXbreSsed‘"

her serious objections to the améndment of her schedule.

Ay Tor ~
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Ms. MacLean argued that Mr. Shewfelt had misinterpreted
the collective agreement, as well as the decision in

Breen (supra) (which was referred to in replies to the

grievance) when he decided that Ms. Johnson, by ‘reason
of her being a "comp." employee, should be- ordered to
work the midnight shift despite her objection&” to "doing
so, while the two other eligible employees ‘(identified
as "DD" and "FB" on the schedules) were ‘merely viewed
as persons who should be asked to volunteer tbo work the
shift. The collective agreement, Ms. MacLean ~hoted,
did not sanction the view held by Mr. Shewfelt that “"comp."
employees were entitled ‘to less ‘consideration”~in’ “this®

regard than others. ‘ S - 22 oo L
R sl TERY SRS ket =
17. Ms. MacLean noted ‘that,”in ~¢lause 13.04% of "the

collective agreement; the employer -was required?!fo make

"every reasonable effort"’‘to - aAccommodate ' an’ enployee

in Ms. Johnson's position. ~She Yreferred to ‘the - récert

decision of . Mr. Galipeault in % Findrd *““(Board ~ File
166-2-15381), in which it was held that a . requirement
to make "every reasonable effort"-to "achieve a“particular
result was a more onerous obligationm than & réquirement
to make "a reasonable effort"™. ' Mr- Shewfelt, -ifi--Yight
of this obligation, should have gone beyond looking for
volunteers, according to the grievor's counsel.’” He “should -
have pressed the employeés ‘identified -as "DD" and “"FB"
as to their reasons for not wanting to cover the ‘midnight’
shift. He should have considered 'the ~possibility of-
a shift exchange agreement as envisaged in élause 13.03(a).
In‘fshort, she argued, he should have - taken the- extra

7

step to try to accommodate Ms. Johnson. ST T
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18. Ms. MaclLean argued that Ms. Johnson's plans for
dinner and a pbol party, which formed the basis of her
objection to working the midnight shift, should be regarded
as satisfying the condition in the final sentence of
clause 13.04 to the effect that an employee must have
"serious objections" to the amended shift schedule.
These were serious social commitments on the part of
Ms. Johnson. It caused a <iisrﬁption in her social 1life
to have ta drop out of the glahned‘ dinner and curtail
her participation .in the pool party. When pressed on
the meaning of the term ‘"serious objections" in
clause 13.04, Ms. MacLean suggested that the expression
was used so. as to .exclude employees' objections based
on a simple desire to remain with their scheduled shift
and so as to include .objections bésed on factors such
as a.desire not to disrupt plans involving other people,
tickets to cultural events and the like.

19. . ;TCoghse; for the grievor stated that the measure
of the compensation claimed by lthé grievor was based
on articlg_lS_q{:thg»cqllective agréement, which provided
for overtime compensation a;._the.,rate of time and one
half (and double time in some situations) for hours worked
outside -~of an employee's _scheduled hours of work.
According to Ms. MacLean, the parties to the collective
agreement had recognized that this was an appropriate
measure of compensation for a disruption to an employee's'
private life when called upon to depart from previousiy
scheduled hours of work. = She . suggested, in ‘the‘>h
alternative, that I consider clause 13.08 of the colléctivé*
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agreement, which provides for a premium of four hours'
pay at the straight-time rate in certain situations in-
volving a change in an employee's status from an "operating
employee” to a "non-operating employee". Finally, she
stressed that, while such compensation would be appro-
priate in this case, other situations involving more
serious inconvenience to employees caused by a violation

of clause 13.04 might warrant greater compensation.

20. Mr. Henderson, counsel. for the émployer,,reviewed
the evidence and suggested that the fate of this grievance
ultimately depended upon .an interpretation of the facts.
He argued that Mr. Shewfelt had taken a reasonable approach
to trying to find someone else to work the midnight shift.
He pointed out that, according to Mr. Shewfelt, he knew
little or nothing of the grievor's plans for:-the :evening
of August 10 at the time. A manager should not be expected
to engage in an exercise of 'balancing the sseriousness

of the competing objections- by -employees to’ working a

particular shift. SRR . Iy e
21. Mr. Henderson also noted that in the Brgen -case
(supra), Mr. Brown had stated that compensation: was  only

appropriate where "serious inconvenience" had been. estab-
lished. Ms. Johnson's upset plans: for the evening of
August 10, he argued, did not -constitute serious incon-

venience. He also referred to the decision in "Boyce
and Bizzarro (Board Files: 166-2-9797 and 9820) ‘relat-
ing to the same collective‘ agreement. provision. . Final-

ly, Mr. Henderson questioned my jurisdiction 'to: - award
compensation. He also : -questioned . the .- =walidity

.o /12
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of Ms. MacLlean's submissions on the question of the
appropriate measure of compensation in a case such as
this.

22. Three distinct gquestions require consideration

in order to resolve this grievance:

(a) whether the grievor had ‘"serious objections”
to the amendment to her shift schedule, within

the meaning of clause 13.04;

(b) if she did, whether Mr. Shewfelt made ‘"every
reasonable effort to accommodate" her; and
(c) if he did not, whether Ms. Johnson is entitled

to compensation for the inconvenience she suffered.

23. On ‘the question. of the seriousness of Ms. Johnson's
obiections, 1I: should state in the first place that I
prefer her version of the telephone conversation to that
of Mr. Shewfelt, and I thus find that she did tell him
what her: plans were for the evening of August 10 when
they first- spoke by telephone that afternoon. This should
not be interpreted as a finding that Mr. Shewfelt's
evidence lacked veracity. In my view, it 1is probable
that the grievor's recollection of the conversation was
more accurate than Mr. Shewfelt's.: It is unlikely that
he regarded the conversation as .worth remembering in
detail, while the contrary is the case for the grievor.
I have ncted, in this regard, that Mr. Shewfelt was not -
able to ‘recall whether or not he spoke to the employee
identified as "FB" on the afternoon of August 10.

.../13



24. The collective agreement offers no guide as to
how weighty or of what kind an employee's objections
to a shift change have to be before they qualify as
"serious objections”. One can imagine objections far
more deserving of sympathetic consideration by management
than those of Ms. Johnson, which were motivated by a
desire not to disrupt plans to go to dinner with friends

and then to a pool party.

25. Nevertheless, in my view, Ms. Johnson's objections
should qualify as "serious objections" for the purpose
of clause 13.04. I do not understand why objections
motivated by a desire not to disrupt planned leisure-
time activities should not be deserving of sympathetic
consideration under this clause. An employee working
shifts on a schedule covering 24 hours per day and seven
days per week almost inevitably experiences significant
difficulties in Jjuggling leisure-time activities and
work commitments. Success in arranging social activities
that are consistent with the availability of family and
friends is often elusive for such employees, even on
the basis of shift schedules posted 15 days in advance
of the month in question. For such employees, I would
regard objections to amendments of shift schedules based
on a desire not to disrupt planned social activities
as serious objections. I am inclined to agree with
Ms. MacLean that an objection would not be "serious"
if it were based on nothing more than an aversion to
a change in one's scheduled shifts. The same would be

true if the objection were based on frivolous considera-

tions.
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26. This leads me to a consideration of the second
question I must examine, namely whether Mr. Shewfelt
made every reasonable effort to accommodate the grievor.
I agree with Ms. MacLean's submission to the effect that,
from the perspective of the collective agreement,
Mr. Shewfelt was wrong in looking to the employees identi-
fied as ."DD" and "FB" only as potential volunteers and
not as employees who might be regquired to change shifts.
The collective agreement does not single out "comp."
employees for special treatment. Their objections to
changes in shifts are therefore entitled to as much
consideration as those of any other employee. Mr. Shewfelt
should have come to a determination as to whether the
two other employees had reasons as good as Ms. Johnson's
for not wanting to work the midnight shift. I would
add that it seems obvious that the only way an objecting
employee can be "accommodated" for the purposes of
clause 13.04 is to assign someone else the shift that
such employee objects to working, although the clause
makes it clear that the employer is not required to go
as far as to incur additional overtime expenses. What
the employer is required to do, however, is to consider
assigning the shift to another employee, whether a
volunteer or . not. Since Mr. Shewfelt failed to consider
assigning the shift on a compulsory basis to the other
two employees, he failed to make "every reasonable effort

to accommodate" the grievor.
27. The final issue I must decide 1is whether any

compensation should be granted to the grievor for the

inconvenience she suffered. I pause to note at this
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point that the grievance filed by Ms. Johnson asked for
overtime compensation for the shift in question and that
at the hearing before me Ms. Maclean, with no objection
from Mr. Henderson, amended the relief sought so as to
claim compensation for the inconvenience suffered by

the grievor.

28. I have concluded that a case for compensation
has not been made out. I express no opinion on whether -
serious inconvenience has to be shown before compensation

can be awarded (as decided by Mr. Brown in Breen (supra))

or on what the appropriate measure of compensation might
be. My reason for denying compensation is that the
evidence, in my view, does not establish a 1link between
the violation of the collective aéreement and the incon-
venience experienced by the grievor. I am not satisfied
that faithful compliance with the collective agreement
by the employer would have resulted in the grievor not
suffering the inconvenience of a disrupted evening:
If the employer had made every reasonable effort to accom-
modate Ms. Johhson, I am by no means satisfied that it
would have been successful in that regard. No evidence
was presented to show that the other two candidates for
the midnight shift did not have objections as serious
as, or more serious than, those of Ms. Johnson. In order
to be entitled to compensation, in my view, the grievor
had the onus.of demonstrating, on a balance of probabil-
ities, that if the employer had made every reasonable
effort to accommodate her, in compliance with clause 13.04,
it would have succeeded in doing so. In civil proceed-

ings, it is a principle too elementary to require the
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citation of authority that a plaintiff claiming damages
for breach of contract must prove that the loss was caused
by the defendant's breach of contract. The same is true,
I believe, in a case such as the one before me. This
matter was not raised in argument and I have therefore
unfortunately not had the benefit of counsel's submissions
on this point. Nevertheless, it would be wrong in
principle for me to award compensation unless I were
satisfied of a sufficient link between the loss complained
of and the violation, and, as I have stated, I am far
from satisfied of such a link.

29. I therefore declare that the employer violated

clause 13.04 of the collective agreement, but I must

dismiss the claim for compensation.

Michael Bendel,
Deputy Chairman.

OTTAWA, April 3, 1986.



