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IN THE MATTER OF AN ARBITRATION

BETWEEN:
_ NAV CANADA
(hereinafter referred to as the "Bmployexr™)
AND:
CANADIANATR TRAFFIC CONTROL ASSOCIATION
(hereiiiafter referred to as the "Union")
(Caii"d"ezlvled Overtime Arbitration)
Arbitrator: B ; H, Allan Hope, Q.C.
Coungel for the Bmployer: Colin G.M. Gibson
Coungel for the U'nior}; . Ainalie Benedict
Place of Hearing: - Richmond, B.C.

Date of Hearing: - . November 22, 2000
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The Griev;‘irl‘,:] Mark Bermard, an Air Traffic Control Controller
(ATC) in the Vancouver'Area Control Centre, sought compensation for
the cancellation of ah overtime shift that had been scheduled for
October 27, 1999. . Thg! scheduling of the shift was in accordance with
a practice in which preﬁigtable overtime requirements are incorporated
jin an ATC's monthly "ahu.i:‘t schedula". Shift schedules are required
to be posted "at leaat A5 calendar days in advance" of the commencement
of the schedule., The’ sqheﬂule containing the shift in question was
posted on September 13, 1999 The Grievor was put on notice on Qctober
20 that the overt:rme shiﬂ: on October 27 had been cancelled.

on. November 13, 1999 the Grievor filed a grievance in which
it was alleged, in effecc, that he was entitled to be pald for the
cancelled shift at qvartime rates. The position of the Employer was
that the scheduling an& cancellation of overtime shifts was a routine
event necessitated by the ‘nattire of the work pexformed by ATC's and
that there was no. ‘prov:.s:.on of the collective agreement that
contemplated payment in those circumstances. In addition to the
absence of governiug. ,’Language, said the Employer, there was no prior
practice of compansatim being paid or claimed for the cancellation
of overtime sh:.fts

II - The Facts

The sh.ift:"'.'i;'n' question was cancelled when an ATC trainee
gqualified and was put '.muo operations in the sense of having been
assigned a "sh:.ft cy¢le” That term is defined in the collective
agreement as, "r_he recumng secquence of an employea's days of work
and days of rest_"'. cou.nc;,dentally, she was assigned to a "shift
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schedule” , which is def:n.ned in the agreement as, the “advance posting
of shifts to be worked by employees within their shift c¢ycle”. One
Of the days included in her straight-time shift schedule was October
27, 1959, thus making it unnecessary to have the Gr:.evor work overtime,
The parties filed am agreed statement of facts that reads as follows:

1. The Griievpr, Mark Bexnard, isanair tnaffic
of !:b'.'e 'a]'z'mployer § Area Control Centre at
the vancouver Airport.

2. On Septmber 13, 1999, the Employer posted
‘the slif€ ‘Schedule for October 1999 for the
East cmm;l,ex (the "Shift Schedule")«

3.  The- 8hi£|: Schedule ind:.cated tha.t: the
_Grlevar (initials "CU") was scheduled to
work an overtime shift on October 27, i1999.
This' ﬁas a-swing shift, commencing at \12 00

' noon (t:ha "Overtime Shift®),

4, -Onm: Oct:aber 20, 1999, Debra Watling (initials
("DR¥):,. successfully completed her training
in 'the: ﬂast Complex and became a licensed
air t2affic controller qualified to work
in that: Complex.

5. -G:Lven MB Watling's qualificat:.on. the
er:determined that it no longer needed

,Mr ernard to work the Overtime Sh:.ft.
On ox’ a&mut October 21, 1999, the Employer
posed a:revision to the Shift Schedule,
- which: showed that Ms. Watling was scheduled
‘to wogk''the 12:00 noon swing shift on
OctobBr 37, 1999, and that My. Bernard was

: no 1onger echeduled to work on that da.te

6. Apa frm the cancellation of the Overtlme
" Shifty Bernard's schedule for the
remairnder of October 1999 was not changed .
* Bé watkeéd all the other dates shown on the
Shift Schedule. He did not work on October
275, 1999, ;
7. _'rhe Employer did not pay Mr. Bernaxd any
wages ‘or . other compensation for the
' cancel;ed Overtime Shift.
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8. 'The.griévance was filed on November 17,
1999, :

9. The .Bmployer denied the grievance on
Fehrua,ry 10, 2000.

10. The-Employer s Staff Memorandum 99-31 was
in ‘effegt ‘when the svents described above
took place.

In addition to those facts, the Union called evidence £rom
the Grievor. The. Ernp:l.@yer called evidence from one of the Gxievor's
shift managers, Joe-Ruisso. The Grievor's evidence reflected the
position he set out in:2 memorandum to the Employer on October 21,
1999. It reads in part as follows:

When the October 1999 scheduled (for the East
Complex) was. posted in mid September, I was
scheduled .to: work an overtime shift on October
27, 1999 (1200 - 2000 local). On October 20,
I wae told. that my overtime sghift on the 27th
was cancelled.because of a qualification in the
complex.  ‘This shift cancellation goes against
unit pelicy. {(8taff Memo 99-31) which states that.
»a scheduled overcime shift jg no differepe than
and therefore it ¢annot
be cancelled arbitrarily”. The same memo goes
on tp state that, "Scheduled gvertime ghifte
Wllﬂi but employees may exchange
overtime shiftg that are on published schedules”.
In the past; I have made plans based on my
regular schadule (prior to a schedule being
posted) , cnly to have as subsequently scheduled
overtime that confl:.cted wich those plans. My

I am in a s:,t:uation where the employer has
effectively ruined one of my too-few days off,
and has ment:.cmed no plan to remedy the
situation.’Yhe "proper” thing for the employer
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If t:he empiwlar didn't schedule empluyees for
mandatory éwértime when they weren't required,
this situan‘:wn wouldn't arise. A schedule
overtzme is esm:her "no different than a regularly
£", or it is very di!ferent. At

this- t;.m&

1 '. I am therefore demandlng that
my 1200 20@3 {local) overtite shift on October
27 be re:nﬂtated, or that I get paid for the
eight houra {#r double time) that was originally
scheduled.  The employer should be more judicious
init's ass;r.m of mandatory overtiwe, and must
take responéz.bzlity whenn it does not allow
employees pa make plans Eor their days off.
(emphaels :m: text and added)

In times m]:, . the Rmployer had followed the informal
practice of leaving, Eiﬁﬁk‘ déys in the monthly schedule in circumgtances
where a trainee was: expected to qualify within that month. The
practice wasg :.ntende;l x:o accommodate the introduction of the trainee
into the schedule if- and when she or he qualified. The blank shiits
were £illed shift by sﬁift until the trainee qualified. That practice
requixed the aseignmem: of employees to overtime shifts on a voluntary
or a mandatory basig’ aq eﬁrents unfolded. That informal practice ceased
with the mtroduction oﬂ nomputer acheduling. Apparently the computer
program does not accomuate leaving shifts unfilled. The decision
to cancel the G:r:,evor's overtime shift was made by the Employer for
the purpose of 1ntroduuxng the newly qualified ATC into the existing
shift schedule.

1IX -

(ii) The Uniocn -

The Union's mait::mn, ag pet out in the Grievor's memorandum,
was that nothing in - t’he c:ollect:.va agreement gave the Bmployer the -
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right to arbitrarily},éa'néel a scheduled overtime shift and that the
policy memorandum r,e'fé’;_é;’:‘éd to by the Grievoer in his memorandum, being
' Staff Memorandum-'99f3,i:;5 which wag recited in part by the Grievor,
provides that overtime ",'-v.cannot be cancelled arbitrarily. Included
in the memorandum is ‘the following extract:

It iB i d¢ant that everyone is aware that a
scheduled ovartime shift is no diffexept than
a regularly ‘scheduled shift and therefore it
cannaot be .¢anceled arbitrarily. However we
understand:that people have personal commitments
that need to. be met.

In the absense of a provision of the collective agreement
to the contrary, sé.ic_lfé-;hé Union, that policy memorandum supports the
interpretation- that’t r'ngi,;i;her party is free to arbitrarily cancel a
scheduled overtime shift.. In that same vein, the Union euphasized
that the Employer: :mut‘.mely denies employees the right to cancel
overtime shifts. Inithat context, the Union cited an example of that
exercise of discretiofi-by the Bmployer with respect to the Grievor.
It was recorded 'in ar;;ﬁ'q:emorandum directed to him on March 12, 1998
that reads in part -as-Eollows:

Tt is my -ufderstanding that through previous
consultatisfbetween this unit'se CATCA executive
and managesiénit. an understanding was reached in
the consideration of cancellation of overtime

sphifts. This being that:

‘The cancéllation of a scheduled operational
ovextiye shift will not be authorized
(except- in exceptional circumstances) if
the person's total yearly overtime is below
the coffplex's yearly average.

Baged on thig 'agreement and after comparing your
overtime yearly total with the East Complex's
yearly averdge it would seem you have worked lese
than the aterage amount and on this basis I am
daclining yeur request to have your scheduled
overtime candgelled.
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The Grievor aald that the memoxandum was sent to him in
responge to his 1nqu1zy about being relieved of scheduled overtime .
that exceeded 40 hours average in a week. He sgaid that his request
was based on a statemen; issued on behalf of the Employer that its
policy was to confine -average regular hours and overtime hours to
40 hours each week. HB made the request when he calculated that he
had already reached’ 40 & hours for the period in question. The
position of the Union 1n that regard was that it was unreasonable
for the Emplayer to dsny employees the right to cancel overtime
agsignments but to.exereise that right om its own behalf without
compensatian. S

The Un.:.an'a m:lssmn was that employers nust act reasonably
' in the cancellation &f overtime shifts. It relied in that regard
on WWWIW, (1977)
61 L.A.C. (4th) 364 (Gmlne) amwwwmm
] ) _ g : g . {19361 B.C.C.A.A.A. No.
519, Award No. x-ss/bs (Laing) In W;_a;gadsl Arbitrator
Germaine was dealing- wa.t.n a collective agreement in which, as noted
onp- 373, ~I[7T] he parx::es' agreement [was that] at the point the shift
wap scheduled, it wag hhe equivalent of any other acheduled shift".
Oon that basis, the ques;ion he confronted was whether a scheduled
shift could be. cancelled without compensgation. Having concluded. that
the collective agreement requires the employer in that case to
compensate the employee affected, the issue became one of whether
a "remedy in kind" wa.,s ,appropr:.a.l:e

In the Wnsg Arbhitrator Laing was dealing with
a circumstance in wh;.ch an employee agreed to cancel a regularly
scheduled shift and t& accept an overtime shift required to meet the
sudden absence of ancmher employee who was ill. The ovexrtime shift
wag cancelled by thq dmployer upon a review of the schedule and a
determination that: _rgpigacing the absent employee was nOt necessaxy

“we
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to maintain operatiq'p;;;f: In the result the grievor in that dispute,
having agreed to ,'candéi;fa regular shift to accommodate the employer,
faced a loss of net pay when the overtimwe shift was cancelled.
Arbitrator Laing con@ﬁ_i@éd upon a review of various provigions of
the collective agrgéap&é;i,ﬁf.that cancellation of the grievor's scheduled
ghift in those cimumﬁfﬁ%{qées amounted to an improper layoff and that
she should be paid the wages she would have earned if she had worked
that shift. S

(1i) The Emplover

The pos':i.'i:_i_"q%u-'o':fthe Employer was set out succinctly in its
reply to the grievai;&:_é','f'_ . That reply reads as follows:

I have rewiéwed the grievance of Mr. Bernard
wherein he.Sodplains that an overtime shift was
cancelled 'without compensation. As required by

the collective agreement, we endeavour to keep

overtime to;a/minimum. In this particular case,

an employee:gualified and we were able to cancel
the overtifiéHdn question. Mr. Bernard would have
been awaré!idf this prior to the completion of
nis shift of‘Qctober 23 after which he proceeded
on four dsyw .off. I mee No language in the

agreemént witich would provide any compensation
in this gitgation. The grievance is denied.

The E@loﬁém.s position was that shift schedules, of
necessity, vary dailyafid that the cancellation of gcheduled overtime
by the Employer is-;d@&{:‘iiie. Part of that routine, said the Employer,
is that entitlement 'tp; ;@&apensation for the cancellation of an overtime
shift is restricted irthe collective agreement. Its submission was
that there is no; pravis:.;m of the agreement that supports the Grievox's
claim either exg:épﬁii&igt.by implication. Rather, said the Bmployerx,
the parties direc‘tae‘;;‘}{"l:;ﬁéir minds expressly to the question of when
euployees whose overtihe assignments are cancelled will ba entitled
te claim compensa’tjﬁiépi,?_—,apd the provision does not extend teo the
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Grievor's claim. Re!,_s;é.-gpce wae made in that context to the following
provision: P

21.0% When an employee is called in to work
, overt:une that is not cont:.guous to the
ployee’'s scheduled shift, the
employee is entitled to the greater
oﬁ,

'._'C-a:}  compensation at the applicable
¥ overtime rate,

ox

(h} ; aompansation equivalent to four
(4) hours' pay at his or her
straight-time hourly rate.

In order t:o«‘.accept: the interpretation of the Union, said
the Bmployex, it would ba necessary to conclude that if the Grievor
had ncot been g:.ven noz:uce of the cancellation of his overtime shift
and had been sent hom& wfhen he reported for that shift, he would have
been limited to foéur. hnsura pay at stralght time rates undexr Article
21.01(b), but, having ::rence:.ved advance notice of seven days and having
avoided reporting for work he was entitled to pay at overtime rates
for the full shi,f‘l:.k- |

Leaving: aside phat express restriction, said the Employer,
its only obligation:at the most extreme view of the arbitral:
authorities is to aqt: réasonably in the cancellatien of scheduled
ovartime shifts and t;hat, in the circumgtances present in this case,
its decision was reasonable. The reality of training, said the
Employer, is that the po:mt at which a trainee will qualify and thus
be available for asagi.gnment to a shift schedule cannot be predicted
with any accuracy. 'rne use of scheduled overtime provides the
flexibility required uo adccommodate that fact, gaid the BEBmployer,
and it is and has been a routine aspect of scheduling of ATC's
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generally. The: decisn.cm was neither arbitrary nor unreasonable when
congidered in light. of the available options, said the Ewployer.

In suppcrt: at its pos:.t:l.on the Employer cited: Cominco
el woh ARG ocal 480, February 13, 1986,
(1958) 8 L.A.C. 162 (Bchwenger);
X ] (1976) 13 L.A.C. (2d) 445 (Schiff);
iv abt gk , Third Edition, Palmer;
Wm ;‘[1977] B.C.C.A.A.A. No. 107 (Germaine) ; British
g [1996] B.C.C.B.A.A. No. 97 (Hope);
and & Ch , [1998] B.C.C.A.A.A. No. 198
(Hope). In Q_Qmincg nim arbl.t:.rat:or wrote on p. 16 that the employer
under that collect::.va agxeemant had retained "its right to schedule
and cancel covertime aaﬂignments in response to changing circumstances
and the exigencies’ pﬁ.,‘product:.on"

; i, the arbitrator dismissed a grievance where

an employee worlclng a double ghift was sent home before the shift
was complete, conclud!:ﬁg that the collective agreement provided for

~a call-in premium bt 'éid;not guarantee the continuation of an overtime
‘aspignment that had :baan scheduled. In ¥ebster Aix Egquipment the
cancellation of sehedul&ﬂ o’vert:l.me was addressed by Arbitrator Schiff
on p. 447 as folIows- N

But, whﬂ.a "t.he ewployer may cancel agreed
overtime;, wse cannot think that it may do so
i et : 1

xeasons. . -ANenyg- euch reasons must be concern for
the mmdiaz:e\ gafety, health, and convenience
e :.n travelling from work to home.

201 W oo fr'a(uﬂ“ v me. Therefare, lf the
foreman' acn&l‘ o perm:.t the employees to leave
before ‘ the dangers from the Bsevere sSnow
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increased, _ha acted with proper cause. (emphasis
added). S

That dec:.s:.on has been viewed as standing for the proposition

" that, sub]ect £o the 1angnage of the particular agreement, an employer
can cancel scheduied dvertime in response to business reasons, but
not personal reaaons. , It was cited for t:hat proposition by the authors
e apada, p. 609, para.

in Palmer, , ive.ig
15.68 as Eollowd: . . ., '

Unless the ceﬂ,;.et:t:.ve agreement Or legmlat:mn
provides ocnurwise the scheduling of overtime
is in managegent's dis¢retion, Therefore, an
employer: nay avoid overtime by rescheduling Or

altermg sh:l,ﬂ:s .
i Howvevey there

are ce:ta:m ‘fa@strictions placed on management 's

rlg‘ht to canl scheduled ovartn.me .

(emphas is added)

The . Ed@ldyar not:ed in that context that its reason for
_cancelling the Grievm:‘ EB shift constituted a businese reason relating
to product:wlty and b efﬂ:l.cz.enc use of manpower. As noted, Webster
Air Equipment was c‘:l.t:.eé Dy the autdors in support of the assertion
that "an employer cannbt Gancel scheduled overtime for personal reasons
w:.t:.h impuanity? . Tnat: pz:inc:.ple was also applied by Axbitrator Germaine
ngedeﬂ- ".giting Kebater Aixr Equipment. The Bmployexr's
posz.t.lon was that: thé Jgadte in this dispute fell comfortably within
the reagoning in’ thgr. dése. On p. &, paza. 39, Arbitrator Germaine
wrote: o

The c::mpany (:on.cedes that, once an employee has
‘agreed . tO" ‘Mo¥k an overtime shift, it is the
equivalent q:ﬁ a scheduled shift and it is like
any othex: ‘geneduled shift for the purposes &t
hand. 'Thak:is; although overtime is voluntary
under the" aéﬂ:lec;ive agreement, the employee is
su.b;le:dt g.q aisc,-xpline if he or she does not
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report to wo:k a scheduled shift without good
and valid .reason such as illness.
Corre:pqndnt.g_ y, i

e sSh
added)

The Bmployer’*s principal position was that, quite apart
from the applicat:.on af general prin¢iples, the rights of employees
under this collecti\m agreemem: with regpect to the cancellation of
an overtime shift had meen addreeased and d:.aposed of in Article 21.01.
The BEmplover cited yafs and Alcan Smeltexs for
the proposition chat cﬁe onua was upon the Union to establish a mutual
intention to prov;t.de a‘ money benefit im the form of a significant
premium for the z:out:ine cancellatlon of scheduled ¢vertime.

] -

'III—W_

1 agree witrh the submission of the Employer. The
contemporary approach £0 congidering whether an employer is free to
cancel scheduled oveiﬂ;im without compensation is to be addressed,
first in the context, ‘&f the language of the collective agreement,
and, absent any px'ov:.ﬁion batween the parties governing that
eircumstance, in-an appa.a.cation of the tast of reasonableness to the
particular c:.rcumstmces. Here the language of the collective
agreewment favours tne J.nterpretation of the Bmployer in the sense
‘that the call-in provj.ﬁidn refutes any finding of a mutual intention
to compensate employees whoge overtime agsignments are gancelled with
notice.

Here the 1anguage of the agreement and the practice of the
parties does not suppart ‘the conclugion that they intended that an
overtime shift, cmce \ncheduled, would be the equivalent of a regular
shift. Rathex, t:hg pmias agreed expressly that employees who report
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_13_.

for an overtime sh:.ft that is cancelled prior to commencement will
receive a maximum aﬁ “four hours of pay at straight time. That
provision is concr,ary_ tp‘che Union's interpretation.

I accept t‘,he. union' s observarion that the call-in language
doese not address in axpress terms the case of a scheduled overtime
shift chat has been canee:l.led However, the language extends to such
a ghift by necessary. :mpllca.tlon. The term, "an employea ... called
in to work overtime that is not contigusous to the employee's scheduled
shift", is general :m mature and cannot be yead as excluding 2
scheduled overtime ,alt_;._:z.._ft' .

Turming to r.he Employer's alrernative submisegion, I conclude
on the facte that the qancellation of the Grievor's shift did not
fall within the C:l.z.'cumﬂd:a.nces contemplated in the authorities where
cancellation is proscribad The Union failed t¢ establish facts which
would support a f:mding t:.hat the cancellation at issue was unreasonable
in the arbitral senae e;f ‘being arbitrary, discriminatory or made in
bad faith. The Emplayrzr'a reagon, in effect, was that the need for
the overtime shift had ::eased ro exigt. To continue the shift would
require payment of': a mﬁmnium for work which was no longer required.
Neither the orlgmnal sc.meduling por the cancellation could be viewed
as capricious or baséd cm personal considerations. The cancellation
was an operatiomnal’ busi.nass decision made in vesponse to changing
facts. The curcumstances did not mirzror those present in the
authorities relied Qn by the Union.

I conclude: trhat this collective agreement sets out the rights
of employees affect:e& when overtime asgigmments are cancelled and
that the factsa presem: 4n this dispute 4id not meet the criteria
required for compensanian Further, I conclude that the Employer's
decision was a reasonable ‘response to changing operational requirements
and could not be relied on to found a ¢laim for compensation, even
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agsuming that such a alaim.fell outside the proscription set out in
the agreement. In bhe occupatlonal getting in which ATC's perform
- their duties, the.assignment and cancellation of mandatory overtime
is a routine event and .one that the partiez addressed in their
collective agreemEnt.T In the result, the grievance is dismieeed.

DATED--at- the Gity of Prince George, in the Province of
British Columbiz, th;ﬂ 17th day of January, 2001.

~ ALLAN HOPE, Q.C. Arbitrator

TOTAL P.16



