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By direction of the Chief Adjudicator dated September
13, 1974, all these grievances were heard together at Ottawa.
All the grievors are classified as Air Traffic Controllers and

are employed with the Ministry of Transport at Montreal, Quebec.

All sixteen grievances allege misinterpretation or misapplication .

of Article 17 of the Air Traffic Control Group (all employees)

collective agreement. All the grievors allege that a portion of

their earned vacation leave was unilaterally assigned to them
at times which were not requested by them. They request as
corrective action that such leave be reinstated to their credits.
At the time when these grievances arose, the grievors
were the most junior of all the air traffic controllers at the
Montreal Air Control Centre. They were each entitled to fifteen
days of vacation leave. In addition, according to the admission
of the employer's witness, they were entitled to eleven days of
"holiday leave", that is to say,-days off to be taken in lieu of
statutory holidays. By memorandum from Mr. M. Daigle, the
grievors' superior, dated January 25, 1974, the grievors were
required to indicate on attached forms their "annual leave"
requesté for FY 1974-75. They were required to commit themselves
to at least three cycles. a "cycle" in this context meant
five consecutive days of leave. Fifteen of the grievors complied
with the memorandum by specifying cycles of leave they wished
to take. Mr. Hammond, the sixteenth grievor; did not. Subse-
quently each grievor was required to take five consecutive days
of leave in April or May, 1974. No grievor requested the period
of leave assigned to him in April or May. Each grievance was

submitted at the first level before the commencement of that
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grievor's leave.

It will be noted that Mr. Daigle's memorandum referred
to "annual leave". That term does not appear in the collective
agreement. Mr. Daigle testified that it was his practice to lump
together vacation leave and holiday leave as "annual leave" in
establishing his leave program. The employer's representative,
Mrs. Saltman, pointed out that the grievors' grievance forms
referred only to the unilateral assignment to them of "vacation
leave". She submitted that if the evidence established that it

was not vacation leave but holiday leave (or lieu days) which

was assigned to them, they should not be permitted to amend their

grievance forms accordingly. The employer, she said, had dealt
with these grievances on the basis of their alleging wrongful
assignment of vacation leave, and she had not come prepared to
argue the question of assignment of holiday leave or lieu days.
The evidence before me Qas consistent With the assigned
leave being vacation leave, holiday leave, or a mixture of the
two. However, since it was the grievors' superior who chdse to
amalgamate the two types of leave and thereby render it impossible
to identify which type it was which was aésigned to the grievors,
I am prepared to find that prima facie some or all of the
assigned leave was vacation leave. It was for the employer to
establish the contrary, that the assigned leave was wholly holiday
leave. This it has failed to do. Thus, the evidence was in this
respect consistent with the grievance form allegations, no
amendment is required, and the employer's representative's

objection is consequently unsuccessful.
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These grievances place in issue the interpretation of
Clauses 17.04 and 17.06 of the pertinent collective agreement:

17.04 Subject to operational requirements

the Employer shall make every reasonable

effort to grant an employee his vacation leave

during the fiscal year it is earned. Where

in any fiscal year an employee has not been

granted all of the vacation leave credited to

him, the unused portion of his vacation leave

shall be carried over into the following fiscal

year.

17.06 The vacation year extends from April 1 to

March 31 and vacation may be scheduled by the

Employer at any time during this period.

Local representatives of the Association

shall be given the opportunity to consult with

representatives of the Employer on vacation

schedules. Consistent with efficient operating

requirements the Employer shall make every rea-

sonable effort to schedule vacations in a manner

acceptable to employees.
In essence, the case for the grievors is that the employer
violated these provisions by unilaterally forcing the grievors
to take leave, without making any "reasonable effort" to determine
the acceptability to the grievors of the assigned leave periods.
The response for the employer is that it has a power to assign
leave periods as it sees fit, consistently with operational
requirements; the duty established in the second paragraph of
Clause 17.06 is only a duty to consult with the bargaining agent
and such consultation did take place; even if the duty is one of
attempting to meet the employees' wishes, this was done.

Most of the evidence submitted at the hearing of these
grievances explored the constraints affecting the leave program
of the Montreal Air Control Centre, and the nature of that progre~— ;

for FY 1974-75. This was the first year that a leave program
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had been adopted as a formal policy. Mr. Daigle, testifying

for both the grievors and the employer, explained at length why
his leave program required that in some months some employees
would have to take leave, at times not aesired by them. His
staff complément is determined in part on the basis of certain
assumptions as to foreseeable absences, e.g. for sickness and

for various types of leave. Furthermore, his staff complement is
set in part on the assumption that a policy against the carrying-
over of leave from one year to the next will be applied. Absences
due to vacation leave and holiday leave together average 28.5
days per employee; absences for refresher training average five
days and for familiarization flights three days. It seems these
types of absences, while predictable as to guantum, are capable
of being spread out throughout the year.

As Mr. Daigle explained,’the operation of the Montreal
Air Control Centre is continuous. It requires that a minimum
number of Air Traffic Controllers be on the job on each of the
three daily shifts. A certain number of controllers can be absent,
for leave, training and familiarization flights, so long as this
minimum is not endangered. Due to the nature of the work done,
it is impossible to shut down the operation for a period to permit
everyone to go on leave.

Within these constraints, Mr. Daigle worked out a leave
program for FY 1974-75. His approacﬁ was to require the "elimina-
tion“ of a certain number of days of leave in each month. In
other words, in each month some personnel would have to be using =

up their leave credits. The reasons for this were that, first,
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it avoided an excessive number of absences during the "prime
time" summer months, when nearly everyone would prefer to take
leave. Secondly, it avoided the need to rely on overtime work
to fill in for excess absences. Thirdly, it ensured that little
or no leave would be carried over into the following fiscal year.

Mr. Daigle was closely questioned on these three reasons. -
He explained that, in order to increase the number of man-days
available for leave during "prime time", he had allocated to that
period the leave that would have been taken by the number of
employees he was under strength. He was under superior orders to
avoid excessive overtime, and the bargaining agent itself had
agreed that it was unsafe for controllers to work éxcessive over-
time individually. Finally, as to carry-over of leave, he was
subject to a general policy against carry-over. Furthermore, he
said, it would be taken by his superiors to be a demonstration of
mismanagement, an indication of,héving requested too high a staff
complement, if his operation was characterized by a heavy carry-
over of leave.

' The actual operation of the leave program involved a
request by the January 25th memorandum for employees to indicate
their preferences for leave periods, to the extent of at least
three five-day blocks or "cycles". Requests would be met applying-
seniority among the controllers. But Mr. Daigle's experience was
that employees preferred to hold on to a block of uncommitted
leave for as long as they could, as insurance against unforeseen
opportunities or needs. This would result in a heavy taking of

leave at the end of the fiscal year and a disproportionate lack



of leave-taking early in the year. Thus, he had felt it necessary
to require some employees to take some of their leave early in

the fiscal year, at a time when, as was generally known, few would
want to take leave. He had endeavoured to allot other forms of
absence such as familiarization flights to that period, April

and May, but still ended up with some eighty man-days of absence
which had to be taken then to avoid the aforementioned dispro-
portionate absence later on. In the result, he had had to assign
five days of leave to each of the grievors, who were the least
senior at the time.

Mr. Daigle's leave program for FY 1974-75 was discussed
at a meeting of management and bargaining agent personnel on
September 27, 1973. At that meeting the bargaining agent repre-
sentatives indicated they felt the policy was basically sound,
but proposed two additions, neither being relevant to the disposi-
tion of these grievances. It was‘not established in evidence
whether that portion of the policy which foresaw the assignment
of leave in unrequested periods was discussed. The leave program
went into operation with Mr. Daigle's memorandum of January 25,
1974,and the employees' indication of their preferences for at
least three cycles. A new executive for the local branch of the
bargaining agent had just come into qffice. A management-
bargaining agent meeting was held February 20, 1974. At that
meeting the bargaining agent fepreseﬁtatives expressed dissatis-
faction with the intended assignment of leave to unrequested
periods and with the policy against carry-over of leave. At that

meeting Mr. Daigle indicated’he was unwilling now to put into
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operation an entirely new program but would be glad to discuss
with the representatives a revised policy for FY 1975-76.
Mr. F. Falardeau was the statistician and scheduler
for the Montreal Air Control Centre. He testified that it was
he who had, on orders from Mr. Daigle, scheduled the grievors'
leave. He did not approach any of them to ascertain their wishes
in this regard. However, three employees, including two of the
present grievors, Messrs. Boulet and Prevost, came to Mr.
Falardeau to ask to have days changed and he complied. Mr. Daigle
had not himself approached the employees to learn their preferences,
except by way of his January 25, 1974, memorandum, but had asked
Mr. Falardeau to do so, after the scheduling had been completed.
Finally, there was testimony that Mr. Falardeau had
told Mr. Daigle about an alternate plan he had which could avoid
the problem of assigning leave at dndesi:ed times. Furthermore,
Mr. Daigle admitted that a revised policy for 1975-76 had been
worked out, incorporating such changes as a transfer of refresher
training to the April and May period when leave was rarely
desired. He was prepared to say that the new method was "more

equitable" than the 1974-75 method.

Submissions for the Parties

For the grievors, Mr. Ager made the following sub-
missions. PFirst, since the 1975-76 pfogram was described as
"more equitable" it must follow that the 1974-75 program was
not equitable. Secondly, the verb "schedule" as it appears in

the last sentence of Clause 17.06 must involve some element of
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request. It is not the same as "assign". Thirdly, Mr. Daigle -
had felt it desirable ultimately to order Mr. Falardeau to consult
with the employees who were assigned leave. But this was not

done. Fourthly, management has shown a reluctance to consult with
the bargaining agent or to consider alternative leave programs.'
Fifthly, the 1975-76 program incorporates many improvements which
were suggested before and could have been part of the'l974-75 program
Sixthly, the word "grant" in Article 17 means to give what has been
earned or agreed upon. In the first sentence of Clause 17.06 the
word "schedule" must mean publish a list of times. But these times
must be the times assigned for leave. Thus, the schedule's con-
tents must be what must be "acceptable" in the terms of the last
sentence of Clauseil7.06.

Seventhly, Mr. Ager asked me to follow my own decision

in Low and Duggan (166-2-855 & 886) to find that the employer
has no power unilaterally to assién leave. The power to "schedule"
does notkimply this added power. Furthermore, if leave is to
serve its purpose of maintaining physical and mental health, through
enjoyment, rest and relaxation, it should be taken at a time to
some extent in accord with the employees' wishes.

As to Clause 17.04, Mr. Ager submitted that the word
"grant" appearing there implies a preceding request from the employee
It is a protection from the unilateral assignment of leave, not
merely a means of ensuring that unused leave is not forfeited.

Mr. Ager was aware of the reversal by the Public Service

Staff Relations Board of my decision in Low and Duggan (PSSRB file |

168-2-56). He sought to distinguish that decision. The Air



Traffic Control Group collective agreement does not contain the
limitations on the employees' right to carry-over leave that were

in the CR and PM contracts in issue in Low and Duggan. The

emphasis of those limitations was on protecting the employer.
But in the Air Traffic Control agreement there is a significant
obligation imposed on the employer: Clause 17.04 indicates that
the employer shall make every reasonable effort to grant leave
in the year earned. This is mandatory, unlike the similar
provision of the CR and PM agreements where the word "may" was
used. 1In the CR and PM agreements there was provision for
granting vacation leave in the current fiscal year at a time spec-
ified by the employee. But in this agreement, there is added
emphasis, in the last sentence of Clause 17.06, that the employer
must make "every reasonable effort" to meet the employees' wishe..

Next, Mr. Ager pointed pﬁt that it was accepted by
the employer that lieu days or holiday leave could not be forced
on an employee at a time he had not requested»and did hot wish.
The same approach should be taken for vacation leave.

Finally, Mr. Ager pointed to Clauses 1.01 and 1.02
of the agreement, indicating the parties' intention to foster
harmonious relationships, the quality and efficiency of the
Air Traffic Control Service, and the well-being . of the employees.
In its treatﬁent of these grievors the employer is scarcely
adhéring to the spirit of those clauées.

For the employer, Mrs. Saltman first argued that the
employer had the authority to fequire the grievors to take vacat:? 2

leave at times not acceptable. to them. The Management Rights
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Article, Article 3, includes an express reservation of the
power to assign work ‘and schedule shifts. There is no
restriction on management's rights to schedule'leave in the
agreement. Clause 17.06 confirms this right. The employer's
'power’confirﬁed there is a power to schedule leave at any time
and "schedule“ there must be the same as "assign". "Schedule"
cannot mean merely posting up a list of times, since it would
be absurd to allow the employer to post up the schedule at any
time, even after the leave was to be taken. In dictionary and
common usage, the word "schedule" often means to appoint,
designate, plan or fix for a future time, i.e. assign.

Mrs. Saltman agreed that Clause 17.04 did limit the
employer's otherwise unfettered right to schedule leave, by
requiring it to make every reasonable effort to grant leave in
the year earned. This reflects thé parties' recognition that air
traffic control is a stressful occupation, one requiring at least
an annual break in the tension. But the obligation imposed in
Clause 17.04 does not include an obligafion to grant leave at
a time réquested by the employee. The term "grant" here does not
import a prior request. Rather it means "allow to use".

Mrs. Saltman relied heavily on the decision of the

Public Service Staff Relations Board in Low and Duggan. That

decision upheld the right of the employer unilaterally to grant
a period of vacation leave to an emplsyee notwithstanding that
the employee had not requested that period. This reinforced her
earlier submission that a "grant" need not be in response to a

.prior request. She argued that the situation here was even more
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strongly in favour of the employer's position. Here, Clause
17.06, first sentence, gives a unilateral power to the employer
to schedule leave at any time in the fiscal year. ' No such

broad power was present in the collective agreements in question

in Low and Duggan. That case was decided by the Board on the

basis of the equivalent of the Management Rights Article (Article
3) plus Clause 17.04 found in this agreement. Here there is the
added confirmation of management rights in Clause 17.06. Further-

more, in Low and Duggan there was a limitation of management's

rights in the provision for carry-over of leave on request of the

employee. No such limitation exists here. In Low and Duggan

the agreements required the employer to make a reasonable effort
to schedule leave at a time specified by the employee. No such
requirement is present in the Air Traffic Contxrol agreement.

According to Mrs. Saltmah,’the only. Iimits on manage-
ment's right as to leave scheduliﬁg are contained in Clauses 17.04
and 17.06. As set out above, she would argue . that neither limits
the right to schedule (or assign) unilaterally.  The second
paragraph of Clause 17.06, she said, is not applicable here. It
must be seen as an entirety, and as a whole it deals with consulta-
tion with the bargaining agent only. The reference to "acceptable
to employees" must mean acceptance by the employees as a group,

not individually. Furthermore, there is a reference to the

"manner" of scheduling, which implies only the process of scheduling

or posting of the schedule. Finally, although the paragraph uses
two different words ("Association" and "employees"), if it had

been intended to refer to each individual emplovee the singular

... 12(a)
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would have been used. =
Mrs. Saltman went on to present alternative arguments,

that the employer had made reasonable efforts to grant leave
in the year earned, that operational requirements were such that
assiéned leave was necessary, and that every reasonable effort
‘was made to meet the employees' wishes. The employer found that
it would not grant leave in the current year entirely according
to the employees' wishes. Thus, it had to assign leave and it is
for the grievors to show that this was not necessary. The
grievors' case includes references to alternative plans and the
improvements in the 1975-76 program. But those factors do not
prove that the 1974-75 program was not a "reasonable effort".
Nor was. the-employer obliged to use overtime work in order to
-'satisfy ‘a‘requirement to use "reasonable efforts" (Wessell
(166~2-676); Laberge (166-2-99); éndvéggg§ (166-2-965)). The
operational requirements of the éérvice, such as the need to
maintain-a continuous service, resulted in a situation in which
someone would have to take leave at other than "prime time".
Through ‘his memorandum of January 25, 1974, Mr. Daigle did try
" to ensure that the employees had at least some of their leave at
times desired by them.

~* Finally, Mrs. Saltman submitted that consultation had
occurred and that, if Clause 17.06 established a right to con-
sultation for individual employees, such had also occurred.
The bargaining agent's representatives had met with management
September 27, 1973, and had agreed that the 1974-75 program was
"basically sound". Then, by inviting employees to request at

E|
o e lZ(b)
4

1



- 12(b) -

least three cycles of leave, and meeting those requests according
to seniority, Mr. Daigle had done what he could to take account of
the employees' preferences. When it became known‘that the
requests for leave left some months with a-deficit of absences,
it then was necessary to use a different approach, namely, the
assignment of leave without request. The employer was scarcely
obllged to keep going back again and again to the employees and
their bargaining agent to re-ascertain thelr preferences.

In reply for the grievors, Mr. Ager flrst dealt with
the Management's Rights Article argument. Those-rlghts, he
said, must be subordinate to the general law of the land. That
law would not permit the seizure and forfelture of somethlng
already earned, namely paid annual leave. Thus, there was no
need for protection against such forfeiture and Clause 17.04
must have a wider purpose. That purposefwasl as he had argued

before, to protect against unilateral assighment»of'leave. As

to the Low and Duggan Board decision, Mr;”Agef suggested that

that decision hinged more on the Board's treatment of the carry-

over provisions. It was not essential to 1ts deClSIOn that

the Board find that "grant" does not 1mply a prlor request. Thus,
in this case, such an implication could be made.v Thls leads

also to a consideration of the last sentence of Clause 17.06 where -
the requirement of acceptability is 1mposed ﬁ;l how can the |
employer ascertain acceptability except through employee requests
Or some sort of dialogue with them? It is acceptablllty to
"employees"” that'ls required. Clause 1.01 states that the purpos-

of the agreement is to "establish and maintain harmonlous

i
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relationships between the Employer, the Association and the
employees ..." thus distinguishing between the Association and
.the employees. In Clause 17.06 the two words are used and are
llntended to make the same distinction.

o Flnally, Mr. Ager re-emphasized that the employer could
not beufound to have made "every reasonable effort" if, as was
the case here, there were alternatives and efforts had been made
'toioommanicate those alternatives to management. Mr. Daigle
.hadvrefased to consult the new executive of the Montreal branch
of‘the:gargaining agent or to consider their proposals for the
'1974-75 program, and this shows he was not making "every reason-
Vable effort“ | |

L

Dec151on on the Grlevances

- The dec1510n of the Publlc Service Staff Relations

bBoard in Low and Duggan (168-2-56) is determinative of the major

‘1ssue in thls matter. The approach employed by the Board in
Adec1d1ng that case was first to p01nt to the general reservation
rof management rights and then to examine what limitations had
t been placed on those rights by the express provisions of the
:collectlve agreement They found first that there was a right
| in the employer unilaterally to assign leave without prior
request from or acceptability to, the grievors. The provisions
of the collectlve agreements there in question for carry-over
of leave on request of the employee were found not to fetter this
;management right. I would agree with Mrs. Saltman that the

Air Trafflc Control agreement places the employer in an even
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stronger position. I can find no basis in Clause 17.04 for a
holding that a "grant" of leave implies a prior request for thau

leave. This assertion, in a similar context, was rejected

by the Board in Low and Duggan. I would also agree with
Mrs. Saltman that the first sentence of Clause 17.06, empowering
the employer to schedule leave at any timetgnrthquea:‘is not

a mere authorization of the publication of a list of times for

\

leave at any time in the year. It must mean that the times for

—d

taking leave may occur anytime in the yqa:,vwxzfuxthe ore feel

B

bound by the Board's Low and Duggan decision to find that the
word "schedule" in Clause 17.06's first sentence does not imply
a precedent request from the employee. For these reasons, I

find that the employer has not violategathq&pgg;eggive agreement

by assigning leave to these grievors_;gﬁbertgkqgga;htimes not

whlae 37
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requested, or desired, by them.
| There is, however, a seéondﬁm?jgr;}§§g?&§§i;his

matter, arising out of the second parag;gghco;t§}9gs?v17.06.

The first sentence of that paragraph unampiggggg}y.ygguires

the employer to consult with ldcal rep;g§egfagégggkggﬁphe

bargaining agent. The evidence in thisugaég?establishes that

such consultation did occur, at meetings ;nﬁSQQt%@beg, 1973, and

February, 1974. The minutes of the latter mge;%qg make it clear

that the problem of unilateral assignment Q£§¥é§¥gnandAthe policy

against carry-over were amply aired. If a;;g;négiyes;and varia-

tions to the 1974-75 program were suggesteq, ;beﬁqb%igation of

the employer was not to adopt them but simply ggwg;ge‘an

opportunity for an exchange of views. In any event, even if a



- 15 -

'violatioﬂ;oflthe agreement had occurred through a failure to
consult éﬁe“Assdciation, that violation is not the subject-
matter of‘tﬁese grievances and probably could not be the subject

~

bf‘a»réfefence”to adjudication by individual grievors.
< “Phis Srings me to the last sentence of the second

'léérééféphTOf”éiause 17.06. That sentence is both patently and
| iaﬁéhﬁiymhﬁbiguous. Its patent ambiguity lies first in its use

"‘of “the term "... schedule vacations in a manner acceptable ...".

~ i s

”boé§;fﬁié:refé;yfo the technique of scheduling, e.g. by random
‘bééfecéioﬁ'Véfsuéiallocation by seniority? Or, does it refer to
‘the spedffiéiailotments of leave times? A second patent ambiguity
"1i€s in tHe word "employees". It is unqualified by any article
" or aﬁﬁ%%%i%é?' Dgés it mean the employees affected by the vacation
: 'é%hedﬂlggégyaﬁafgﬁp, or each and every one of them individually?
Furthermore, the sentence is subject to latent
"émbiguifiéSf;%hé'mbst striking being the uncertain nature of
“effiéiéhfroﬁéiéfing requirements" and "every reasonable effort".
jiﬁbigﬁi%iésqéﬁch:as these are ambiguitiés of reference, to be
‘ made élééiiﬁyqégﬁsidering the facts of the case.
viOEIL p2ethe employer, it is argued that the obligation
’imbdééﬁﬁ{ﬁ“tﬁe last sentence of Clause 17.06 is an obligation
owed 8ﬁi§353 the bargaining agent or to the employees as a group.
'Its iAclusion in a paragraph providing for consultation with the
”local‘fépféSeﬁtétives of the “Associétion“ (the bargaining agent)
' must be “taken to indicate that it was this wider acceptability
‘which™was referred to. For the grievors, it is argued that the

first “"§entence refers to "Association" and the second to "employees".

... 16
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Some distinction must have been intended:%%Fprtgggmore,
"acceptability" requires some form of communication. between
management and each employee since othg;y{geﬁ;pe;g ig no way
of determining acceptability to that,gmp%ogge::HEéngl;g,
"manner" ofVSCheduling must mean more ;Egg_jgst the process

of drawing up the schedule. e

HE T PR -

In my opinion, thehsentence inwquggg;ggﬁggfrgasonably
capable of both the alternativepintergrggg;}ogg;§ugges;ed by the
parties' representatives. While.I find_little.basis.in the
English version for preferring one over;§§§:9$ﬂfff;¥w§? convinced
that the equally authoritative French version.tips the_balance

in favour of the interpretation pressed, by, the _grievors'

g

representative. The French version.Qgiggexgengﬁpgebgeads as

follows: , e Gnoome e et ol ol
Sous réserve des nécessites. du SeLViC8e s, o
[ ] » [ U Jied Wy s n-h R Py
l'employeur doit s'effércer de fixXer les
dates de départ en congé en tenant caompte: ;..
£ . e T LA U e abades bl e L
des désirs des employés =

T

, . DI 5 o S o= St g
It will be noted that there is no allusion hére to the "manner"

v LS TR, ST R
of scheduling (which would be translated ds "miniere* or "fagon").

e

~ O eymesll BRI
Rather, the French version by employing thé phrase "fixer les
Z P . . o5l LD T I TELn
dates de depart en congé" makes it quite clear that it is the
‘o . ) CRETEE E ST .
specific periods of leave which are referred to, not the process
g &

by which vacation leave is allocated. The French version does not

T R P

expressly clear up the ambiguity of‘ﬁheé%ei&fhémgbréh“employees"
(or "employés") refers to the gréup of éﬁﬁfé;igggéfrﬁﬁéh and
evéry employee. But if it is the specifiéqgéégga;ﬁggﬁieave which
are to be acceptable, (or are to be fikedJggﬁigg@g§£;ﬁ25count ttL

oL amr Togn v
wishes of employees) it seems more likely that the intention was
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to‘refef;tﬁleacﬁ‘and every employee. I would hold, as a result,
%hat the’obligation established in this sentence is an obligation
owed to’the  emplbyees as individuals and not to the employees
\'as a group or-as represented by their Association.
= 7% fnother chain of reasoning leads to the same conclusion.
If the interpretation is as put forward by the employer's
‘tepresentatite,” then it would be acceptability to the employees
- a5 & group whith must be sought. The most effective way of
Sscérféining’ thegroup's preferences would be through their
ﬁaréaininﬁﬁaaéntﬂrepresentatives. Yet the first sentence of the
'the bar§aihing- agent representatives "on vacation schedules”
1(“au’é&iétﬁﬂﬁ“éalendrier des congés annuels" in the French version).
It would thus seem that, using the interpretation of the employer's
repressftgtgvé, the two sentences 1mpose an almost identical
obligatfn on “tHe éhpleer. Suen dupllcatlon probably was not
intended b¥ the*parties to the agreement and it is more likely
that they ;ntended to create a distinct obligation in the last

Pt 1

e sentenciéfg g}ause 17.06. To be distinct, that obligation surely

must 2? aniobllgatlon owed to the employees as individuals and
LI R NELaLTD

not as a grpup. .

« - -
‘\ --G’ B gé‘

Next, I must deduce from the last sentence of Clause

LR CmEET Y T
17 06 thi‘nature of the obligation owed. 1In this regard, T

flnd llttle dlstlnctlon between the English and French versions.
N =T U & G i ARty

"Efficient operatlng requirements" becomes " [les] nécessités du

e - - e P
VEe L Wy LaTIMIA

sertfce“' "make every reasonable effort" becomes "s'efforcer de"
s oedilox
(whlch I translate as "to strlve“ or "to endeavour"). Both

. - e T
IR RO o 5
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versions impose a mandatory obllgatlon ("shall‘make"/"d01t fixer").
In the result, I hold that the obllgatlon rqposed on. the employer

is to allocate leave periods to each employee w1th a. special

oy e T

effort to meet the wishes of each employee, con §;’ﬁently with

the operatlcnal requirements of the serylce. — g sam

- ™ e WA b P E b R R

Now, I must examine the ev1dence 1n thls casewto

determine whether this obllgatlon was satlsfled by the.employer.

- 'r‘_'J

It was clearly establlshed that operat;onal requ;;ements, as
assessed by Mr. Dalgle, requlred that some employ gutage leave

»"Lm

at times in the year not desired by them. I th; th;; view

was justified at least to the extent that a;l emplgyees could

otonithe o W

not be allowed to take thelr leave at the tlme they;w%pted which

would likely be durlng the "prime time" gJune %%gtember and

Seadnun

Chrlstmas—New Year s) I agree w1th thevemg;ogeg ﬁ?repgesentatl

i IRE By

for the reasons advanced by her, that therg w%$, ﬁgplrgatlon

OO :M 4

imposed on the employer to use overtlme worg,;g ggeg,employees
to take their leave at the tlmes they wanteq;_ EQQ Qther operational

constraints detalled by Mr Dalgle, such a§1“§§ demangds .of contin-

e

uous operation, the av01dance of excess;gg}ca:;y-over of leave

g vag'&é‘

and the avoidance of manpower wastage, a&&ﬂ;egmf%gg&&inate

constraints to take lnto account In the rgsult,wgwypyld find

that operational requlrements reduced conSLderag}y the .amplitude

nh..

e

of the employer's ability to meet the emgloyegfhﬁd@sxres.as to
vacation leave. I am satisfied that 1ndeed some,ema%gxees had

to be assigned leave in April and May, 1974 whe@a;hegkdad not

wish to take leave. .
IR S . 2o ‘,3-‘&;-,: @

But I am not satisfied that the emp%&ye;~made a special

... 19



- 19 -

_effor:t(cf'r&&écfe "every reasonable effort" or "strove" or
f“'e’ndéév%ﬁi'{e‘dﬁi":) to ine’et‘ the employees' wishes within the operational
“constraints set out above. It appeared from the evidence that
" ‘the perind bve’rwhlch a certain number of man-days of leave had
to be ”elimiﬁgi"eé'&giicOn’Eisted of rhe months of April and May.
" T think ‘it ¢an be inferred that sixteen blocks of five days each
ETof Teaw®d uu.gh’t we’ll have been dlstrlbuted within those two months
- with' some r‘égard ¥or the wishes of the affected employees.
Ih' fict, 1'& was#estebllshed in evidence that three affected
emplcye‘eé ‘weie ible to obtain changes in their leave periods by
appro&ch’i’ﬁg My, Falardeau, the unit statlst1c1an and scheduler.

“TRh&E %ﬁ déﬁe fdf three might well have been done for the others.

g, i S B
TUInT ANy S £, fﬁ was clearly establlshed in evidence that neither
P L

TR “D&l&ié “toE Mr. Falardeau attempted to ascerta:.n the employees'

A mét%ld ’&ﬁit the employer v1olated the obligation imposed by
"the Ié.ﬁé% $éntefﬁce of Clause 17. 06. |

el TETT g“‘f‘ eﬁﬁcﬁzde, it is necessary to consider the alleged
V‘i"d‘taff&x BF eicte 17 set out in the grievances and the

| corkective tactiod requested there:.n. It will be recalled that

P LT

TV éhd Vil nf Rave held to have occurred was a violation

% e M LTI 4
e sPeci'f’i:’caﬁY

HE

6] @elatfch to the five-day "cycles" of leave

’s*sigﬁeﬂ % the grlevors in Aprll and May, 1974. The violation
cnnsixt& bf a faJ.lure to make every reasonable effort, or to
strive, or to endeavour, or to make a special effort, to meet the

Yrievork¥ wishes in relation to those specific cycles of leave.

W

Natine
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The violation alleged in the grievances (aIE6f which-are
identical in wording) is "A portion ‘of Jmy es&ffied Vadation
leave [specifying the dates] has been WHilaterally asdigned
to me to be used at a time I haVeﬁnﬁt?ﬂﬁﬁﬁéé%ed". The corrective
action requeéted is that "Leave creditfs %hus ‘f6¥ced upon me
against my wishes be reinstated to -my credits “feic)”.t" It will
be realized, from my recital of -the suﬁﬁ%ébﬁbd%*ﬁ%*%h@’parties,
that the case for: the grievors hhé?tW@%prédﬁﬁaé“ﬁﬁhattfhe
employer has no power:to assign Ib&Vé%-Sﬁdﬁ¥ﬁﬁtp%hﬁa%%%ignment
here was done without the required effeort: o’ Aeet-the'employees’
preferences. I have held that the firstfargimEhe:wd¥ ill-founded,
but the second’ succeeds... . LORD eagell SO am3T

All of this isiwelevant to'ithesdetethitatidh: of
the appropriate 'icbﬁredt#i&v?e‘ action.!tHa& %hé! Frdevord®ticceeded
in-both their:arguinents-then the ap@&cpﬂa&?&tm’éﬁy”wsﬁld be
to restore t®:them the laave: creditwsifpeoberly ¥oreed on
them, for use at a lated -time:- But?thé violiatlsn ™ Philh has been
proven is, essentially4” & precedbral*vibl¥tionilHaRel$ the

LT,

failure to do somethifg Reo make’an’ ELOEL*ES” mbed! tAd” grievors’
preferences) before'#@ss8ighing  theileave”paridds?® The¥ have had
the benefit of the paid leave' assigfied" them™ %0B%ioudty the
status quo cannot beé‘:eéhtirely ¥éstbrdd by?dny 87885 ¥hat I can
make. But it would be outvef ageofd With*th8Y¢{8Tdtibn proven
to restore to them the five days léﬁ#é%éééi&ﬁe&egsyhﬁéﬁ; To do
so would be tantamount to holding that théSproc&dufil“error
committed by the employer rendered void its assignment of leave.

(One must recognize that, had.there been no power to assign leave

e e @ 21
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...at .3k}, “them 3 purported assignment would have been a nullity

orare

. and .the reghbration of that leave credit would have been an

.~ apRropriate Semadylk..
e g,ﬂg@d interpret Clause 96 (4) of the Public Service

a
-

. ~Staffi.Relations Ack.as empowering adjudicators to fashion an

.. oxrder Epr pormsctive -Actign, tempered to the nature of the

g wiolation proven: - At -the, same time, I think adjudicators must

-~ be yery y@a_ngr«.&feag(ejr@'.s‘ing what isyessentially a management

-+ funciiony ghrough their remedial ordefs. In this case, tempering
;: the, coprectivesaction to the- provenh.violation must involve a
. _ recognitien: that, had the employer strictly complied with the
terms of Clause 17.06 (last sentgnce) ,- it might well have done

. no- pere ihafs @scextain the prﬁf@érencesﬁ ®f the grievors as to

. oohen g Apridaandeyay,; 1974, they sonld prefer to take the five

Ca oi Q@ysvwséggp@-}me, .Qandﬁ;hguéfﬁm"&sign:leave meeting as

A

L o e SO s T s

. cMany. of thoge expregsed; prefexences as possible perhaps in order
of senlprity.:. It would be, pointdess for me to order the employer

»
O S

t9g sopsuly the grievorg and’ endeavour to méet their preferences

. xruy the. neg time : it; a@signy. forcgd lgave, since that would merely

?‘_V.*ibgj;{r cggggﬁf.;ggtgewen)p;oyer.,.gp'r,gaq';npfiy,with‘ the collective agree-
e Ihnggi_;j_.‘.gg@étl_\}ggﬁwhiqh__ it can be asgumed it will do in future.

P

o the. empi

-~

. _Therefers, .the mos§. appropvlate-prder I can make is to order

FRY :t9.g0 beyond merely making an effort to meet the
T uvﬁ;}é;gvggsgﬁgq’:ﬁg“e‘fem.edg; :My-order for corrective action therefore
',,;,‘:‘:i%s ziﬁaﬁ%l‘?&si:f‘% T A

~f Lo Fosoaplimss vl 6
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On the next occasion after the release. of this
~decision when, complyings fullywwith Clauses17.06
" of the pertinent colléctive agreement or. its

successor, . the employer: exegcisesaatﬁwr e

‘assign annual leave to any of thése qfievors

to be taken at times they :have: noki:merprested::;

beforehand, the employer is to comply with any

reasonable request -by. afgr;evarftehtuke*that
assigned leave on any dates to a maximum- of flve
days specified by himsin-the then curres '
year. At its unfettered option the employer may
instead credit. o khe grievorabn -a: day-forea-day
basis, one day of additional leave credit for each
day of assigned leave: which bt s, unwidtingvor -
unable to aglow the grievor to take at the tlme
requested by him_ in aogordanee*wrth ‘the -first. =
" sentence of this order, to a max;mum of flvihdays.
: L N ERIRTS. FE R M A ML :’R?&W’*“ i R
' (Excluded from the beneflt of this order for
corrective action are grigvors Lid L. Bovletand

Serge L. Prevost since it was established. in ,

evidence; that Mr. Falardeauﬂcompl:ed%ﬁ&zh ‘their =

request to change their dates of assigned leave.

In:respegt of-fhem there was mEwiolatisn of ¢

Clause 17 06 (last sentence))

X

!‘.

T T of R
e Pt U

. What I have attempted to attaln in the.foreg,1n9 orde:
iig’ s A SRR TR T L %,.a‘—i‘f* atd Bt WS ol TEet 3
is a balance between the employer 8 contlnulng‘rlght to assign

leave and the grievors' right to some .appropriate: compensation

for the wrong done them by the violation of .Clause 17.06 (last

w8t

sentence). At the same tfma . it must be recognized that operational

requirements or other factors may make lt3eﬁtﬁgmghgfgﬁcoﬁuen1ent
for the employer to obey my order  to compfz.;ithfa graevor s
request to take five days of his annual leave on dates specified’
by him. For that reason, I hawve: provided:an option for .the
employer to increase the leave entitlement. of that .grievor for
that fiscal year by one day for each day of annual leave which
the employer cannot allow him to take on the date or dates

specified by him, to a maximum of five additional days of leave.

To sum up, I have determined that, on the authority of
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P i&’i‘“ﬁ e gyt W
o ”the‘:%li@?‘i's&%ee»Staff Relatlons Board's decision in

Nt

By Wuﬁh@ﬁam -da.d Vlolate Clause 17.06 (last sentence)

P -‘}}3“?« ' .vn«)"f‘:rzg

rmeahrﬁa&m;mm prems. The - correctJ.ve action ordered,

r.“w &v\ PR s W "‘" "
S 4.0 ﬁ‘m”;:ﬂ PSR < T

hs?wleaare ent:.tlement for t@a,t flscal year by:an

Y Sk A TN
r‘wgﬁ d&ys, to a&mxmmﬁ“‘ﬁf fJ.ve days. . To. this

*these gnx,exances succeed "'exc;ept for those of Messrs.

ab-z»-‘- ‘,.wV
?‘i,iﬁ‘%«ﬁ?" » :
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