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PUBLIC SERVICE STAFF REILATIONS ACT .
BEFORE THE PUBLIC SERVICE STAFF RELATIONS BCARD
ot ﬁéﬂ[

BETWEEN:

CANADIAN AIR TRAFFIC CONTROL
ASSCCIATION,

Bargaining Agent,

AND:

'TREASURY BOARD
(Ministry of Transport),

Emplover.

Before: Edward 3. Jolliffe, G.C., Deputy Chairman.

For the Bargaining Agzent: A, O'Brien, counsel.

For the Emplover: W.L. Nisbet, counsel,

Arl>

Heard September 20, 1976, at Ottawae.
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DECISION

This is a reference to adjudication under section 98 of the
public Service Staff Relaticns Act. The Canadian Air Traffic Control
Association alleges that & certain obligation arises out of subsection
15,03 of the Air Traffic Control collective agreement made on August
22, 1974, alleges also that there has been a breach of that obligation,

and seeks its enforcement.

The clause reads as follows:

The employer will endeavour to keep
overtime work to a minimum and shall
assign overtime equitably among employees
who are qualified to perform the work
that is required at the location con-
cerneds

Tn its notice of reference, filed on February 19, 197¢, the

Association complained that:

The Employer has changed the method
of distribution of overtime at the Control
Tower at Toronto International Airport.
Such change has resulted in a change of
working conditions in that there is no
longer an equitable distribution of
overtime, contrary to section 15.03 of
the collective agreement.

We therefore request that the employer
reverts to the previous system used at
that Centre, in accordance with Article
15,03 of the collective agreement.

Attached tc the reference was the following addendum:

it is alleged that there has been a
failure to cbserve or to carry out the
said obligation, the particulars of which
are as follcws:



J. Kilburn

For approximately the past two years, the
method used to determine the equitable
assignment of overtime to the employees
working in the Control Tower at Toronto
International Airport has been as
follows:

- On a calendar vearly basis (January
through December inclusive); updated
on a calendar monthly basis within
that year; a record of each employee's
acerued hours of overtime worked, con-
verted to straight-time hours, has
been maintained on a roster. This
roster has been kept at the Super -
visors! work position. Whenever an
employee(s) was/were required for
overtime duty, the Supervisor on duty
would contact the employees available
to work the shift (i.e., those on days
of rest) commencing with the person
whose record indicated the least
number of straight-time accrued hours
and progressing to the person with the
most number of straight-time accrued
hours in numerical ascending sequence
offering the employees in turn the
opportunity to provide the shift
coverage required until he had
recruited the number of people that he
needed.

-~ Only if the employee(s) contacted re-
ported for duty were the additional
converted straight-time hours added
to their "accrued" record.

- No record was made if an employee could
nct report for overtime duty nor were
straight—-time hours added to the

"accrued" roster for such an emploves=.
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- This procedure had been agreed to by
Unit Management, the employees working
in the Unit, and CATCA.

As of November 6, 1975, I was advised by
one of my Supervisors that effective
immediately a new procedure was in effect
whereby:

1. A log book record will be kept of
any employee who is contacted and
requested to work overtime and is
unable to report for duty for what-
ever reason; and

2. Any employee who is contacted to

' work overtime and is unable to re-
port for duty, for any reason, will
have those hours that he would have
acerued had he been able to work
overtime, converted to straight-time
hours, added to his record on the
roster as though he had actually
worked the overtime shift.

In addition, I have been advised by Mr.
T.D. Moores, one of the Shift Supervisors
at Toronto Tower, that as I have a tele~
phone answering service at my residence,
he has been, and the other Shift Super-
visors will be instructed by the Tower/
Terminal Manager to leave a message with
ny answering service whenever he is
unable to contact me personally to
request my services for overtime duty.

I have been advised that I will have
thirty minutes to return the call and
that if I fail to do so within that
allotted time period, I will have the
straight-time hours added to my accrued
overtime record as though I had been
contacted personally and been unable to
work the shift in question.

Needless to say, all of the straight-
cime hours added to the accrued over-



time record of those employees unable to
work overtime when contacted and requested
to do so, will be fictitious and the
employees will not be paid for themn.

All of the preceeding has been instigated
by Mr. L. Middlestadt, the Tower/Terminal
Manager, without any consultation with
the effected employees or their CATCA
representatives. fter he introduced
these new procedures he advised CATCA

of its inception."

A statement almost identically the same appeared thercafter

under the name of Mr. W.J. Rcobertson.

On March 9 1976,counsel for the Employer sybmitted the

following statement of position:

The Employer submits that the
Bargaining Agent's reference concerning
Clause 15.03 of the Air Traffic Control
(all employees) collective agreement
(Code: 402/74) is not a reference which
may be brought under Section 98 of the
Act since it raises an obligation, the
enforcement of which may be the subject
of a grievance of an employee in the
bargaining unit to which the Air Traffic
Control collective agreement applies.

More particularly, the obligation
raised by this reference was the subject
of separate grievances of Messrs. J.
Kilburn and W.J. Robertson, empiloyees in
the Air Traffic Control bargaining unit
to which the collective agreement applies,
received at the first level on November
8 and November 7, 1975, respectively.

The Employer replied to these grievances
up to and including the final level.

The final level replies are dated January
23, 1976. Copies of the grievances of
Messrs. Kilburn and Robertson and replies



at all levels of the grievance procedure
are attached.

Further, as of the date of the
reference (February 17, 1976), the
Grievors were entitled under Section 91
of the Act to proceed to adjudication
on their grievances.

On March 22, 1976 counsel for the bargaining agent submitted

the following reply:

The Bargaining Agent submits that
this Reference is proper under Section
98 of that Act in that the change in the
method of distribution of overtime is a
change in the terms and conditions of
employment affecting every controller
at the control tower at the Toronto
International Airport.

The Reference further involves a
complaint (as indicated in the original
GCrievances of Messrs. J. Kilburn and
W.J. Robertson) that such a change was
done without proper consultation. Such
consultation is'an obligation owing by
the employer to the Bargaining Agent
alone and not to the individual
employees.

1f Messrs. Kilburn and Robertscn
had proceeded to adjudication under
Section 91 as suggestaed by the employer,
their Grievances would have been dis-
missed since the employer had no obli-
gation to the employees (Ref: Morabito
166-2-771).

The Bargaining Agent therefore
submits that the Section 98 Reference
is proper.
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At the outset of the hearing held on September 20, 1976, T
eiphasized that it was restricted to the sole question of my juris-

daction to hear this case under section 98 of the Act.

Representations of the bargaining agent

Mr. O'Brien submitted that, starting November 6, 1975 the
employer began to implement a change in the method used to assign
svertime to the members of the bargaining unit at the Toronto airport,
thus affecting both the "Tower' and the "Terminal” staff. These are
two separate organizations whose activity is coerdinated by cne

administrator.

Mr. O'Brien further submitted that the old system must have
been equitable since nobody objected in the past, and requested a
reversion to the previous system. He then referred to the Morabito
cace (166-2-771), and gquoted several paragraphs which in his opinion

apply to this case.

As to the objection mentioned in che letter of March 9, 1676,
from the employer, namely that the obligation had already been the
subject of an individual grievance by the two emplovees, Mr. O'Rrien
submitted that the mere fact that individuals grieved does not deprivec
an adjudicator of his jurisdiction under section 98 of the Act. He
also admitted that section 24 of the agreement was not mentioned in

rhe reference.

ispresentations for the emplover

Mr. W.L. Nisbet expressed the view that there is some
sonfusion as to what the issus is. He said that it is unot clear
whether there is a complaint zbout a failure to consult, c¢r about 2

nreach of the agreement affecting Messrs. Xilburn and Robartson.

~J



Mr. Nisbet submitted that the situation here is exactly the
reverse of that in Morabito, where collective redress was sought

under section 91, and rejected for want of jurisdictionm.

He then proceeded to distinguish between articles 15,03 and
24 of the agreement. Article 24 creates an obligation to con-
sult before the introduction of changes in the conditions of employmam~
a9t working conditions, but article 15.03 deals with the obligation
resting on the employer to assign overtime equitably among employees.
Mr. Nisbet strongly emphasized that the key word in section 15.03 is
Yequitably.'" Whether the results of the method elected by the employer
are équitable, is to be determined by reference to effects on
employees here messrs. Kilburn and Robertson. But the method used

is left to the Employer to decide.

As to the obligation of consultation provided in Article 24,
Mr. Nisbet argued that the method used to assign overtime is neither
a working conditionmor a condition of employment but purely an internal
matter of no concern to the employees, and thus that no obligation to

consult existed.

Reasons for Decision

As already mentioned, 1 have to decide whether the reference
made by the Canadian Air Traffic Control Association is adjudicable
here under section 98 of the Public Service Staff Relatioms Act
hich since the 1975 amendments reads as follows === with certain

1<nes underlined by mvself:

98.(1) Where the employer and a bargain-
ing agent have executed a collective
agreement or are bound by an arbitral
award and

(a) the employer or the bar aining agent
ploy g g a3



seeks to enforce an obligaticn that is
alleged to arise out of the collective
agreement or arbitral award, and

(b) the obligation, if anv, is not an
obligation the enforcement of which mavy
be the subject of a grievance oI an
emplovee in the bargaining unit to which
the collective agreement or arbitral
award applies, either the employer or
the bargaining agent may, in the pre-
scribed manner, refer the matter to the
Board, which shall hear and determine
whether there is an cobligation as
alleged and whether, if there is, thore
has been a failure to ghserve or to
carry out the obligation.

"(2) The Board shall hear and deter-
mine any matter referred to it pursuant
to subsection (1) as though the matter
were a grievance, and subsection 95(2)
and sections 96 and 97 apply to the
hearing and determination of that
natter,”

It follows that not every dispute between a bargaining agent
and the Employer may be referrad to adjudication under section 98.
Paragraph 93(1l) (b) for instance, establiszhes a condition precedent to
such a reference, i.e. that the azlleged cbligation should not be one
"the enforcement of which may be the subject of a grievance of an
"

employec‘. Tt is therefore necessary to determine what is ths cuact

nature of the obligation whose enforcement is sougit,

As mentioned earlier, in its original reference of February
19, 1976 the bargaining agent alleged a breach of section 15.03, and
requested that the Employer revert to the previous system of assigning

overtime "in accordance with article 15.03 of the ccllective agroemeri.”

Tt is conlv at a later stage, hv wav of renlv to the Fmnlover's state-



sewi o+ wesition that an issue was raised in respect of consultation

rontempliated changes in conditions of employment.

.= assumed that in so doing, counsel for the bz

raining

i

Py

oo voiers implicitly to article 24 of the agreement, alrhough thai
.. -. .= never mentioned specifically in the material £i

led. The

rwo relevent articles read as follows:

15.03 The Employer will endeavour to
keep overtime work to a minimum and shall
assign overtime equitably among employees
who are qualified to perform the work
that is required at the location con-
cerned.

ARTICLE 24

PRESENT CONDITIONS AND BENEFITS

Wheraver possible, the Employer
shall consult with representatives of
the Association, at the appropriate
level, about contemplated changes in
conditions of employment or working
conditions not geverned by this Agree-
ment.

T+ is ebvious that these two provisions are of o different
cerrlon 15,03 creates for the Fmplover an cbligation to aselan

ey ime seuitably, whereas article 24 imposes on the Loplover an

{oarien o consult with the bargaining agent about changes in

.« of smployment or working conditions.

sz 1 have often said, the substance of a grievance is more

+ooooomrn whaz the precise language used. The natura of the relief

T ricarly indicates that the bargaining agent complains of
Lozt of szetion 15.03. T will therefore restrict myself to coneite s o
o i osel. ms iz stood at the date of its filing, since It would

BT
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nco be proper teo permit at this late stage, an amendment of the
grievances The rationale of the decision in the Presley cace
(166-2-442) applies here.

It is quite clear that only one obligation owing to the
employees arises from section 15,03, namely, that the Emplover must
assign overtime work equitably among employees. As counsel for the
Employer aptly put it, the important word in that section is
"equitably;' it describes the result which must be sought by the
Employer when assigning overtime. In the context, equity is not an
abstract concept tc be measured against some hypothetical situation.
Whether the distribution of overtime is actually equitable or not
could only be determined with respect to a factual situation, where
for example an emploveze is by-passed for overtime, thus contravening
the obligation imposed by article 15,03, This type of grievance could
undoubtedly be referred to adjudication under paragraph 91 (1) (a)

of the Act, and would be entertained according to its own merits,

Article 15,03 however, does not create an obligation owing
to the bargaining agent to assign overtime work according to a
certain procedure or scheme, and its breach, if any, cannot be the
subject of a reference under scction $8,whose language is highly
restrictive so far as a bargaining agent is concernede 1In the

Professional Association of Foreion Service Officers case (169-2.7),

I have already indicated that an adjudicator can 2o no further thao
what he is authorized to do by the words of the statute from which

he derives jurisdiction, for mere reasons of convenience, no matter
how unduly legalistic it may appear in certain circumstances. In chat
case T declined to accept jurisdiction on the ground that the issue
zould hava been raised equally well by an individual griewvance under
cection 91, although I did express an opinion for the assiscance of

the parties as to the appropriate resulc,
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in this case it is apparent that if any employee felt
aggrieved by the change or changes specified in the reference, it
was open to such an employee or employees, relying on the applicable
language, if any, in the agreement, to carry his grievance to
adjudication under section 91 (1) (2) of the Act. Such a case is
not before me. The only grievances under section 98 which may be
adjudicated upon by the Board are those involving obligations between
the employer and thes bargaining agent and alleged violations thereo?
which could not be the subject of individual grievances., This
reference, involving as it does a dispute as to the legitimacy of
certain changes in respect of certain individuals, is not adjudicabic
under section 98, whether it refers to Article 15.03 or Article 24

of the agreement, or both.

Edward B, Jolliffe,
Deputy Chairman.

Qrtaws,
dovember 2, 1976.



